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The media drift of class actions

Sandrine Agie – Partner at Whyte Corporate Affairs, December 2009
The ‘Citibank Lawsuit’ is being conducted in the former Belle-Vue Brasserie building in Molenbeek, in order to be able to accommodate the hundreds of expected plaintiffs, lawyers, journalists and onlookers. Prior to this, two ‘mega-lawsuits’ of this type had to take place outside the walls of the law courts. One of these was the Lernout & Hauspie case and readers may recall this trial being conducted over a number of weeks in the main hall of the Congress Centre in Ghent, as well as the large number of lawyers present and the complex administrative procedures.

In recent years we have got used to such cases making the headlines, and seeing some lawyers elevated to real Media stars. Over the last two years, against a background of various legal and financial cases, this has even become a permanent news item theme.

And yet, Belgium has no ‘class action’ system as such : a legal mechanism whereby collective claims are easier brought to court, as is the case in the United States for example. There was for instance the lawsuit won by Erin Brockovich, made famous in the film starring Julia Roberts who plays Brockovich with her passionate commitment to justice.

THE SYSTEM’S FAULTS

In Belgium, a person considering him or herself as an injured party must make an individual complaint. This person can choose the same lawyer chosen by other people who also consider themselves injured parties in the same manner and so complaints can be linked. But this does not alter the fact that the entire procedure will remain individual, and that a verdict will only apply to persons who have instituted a legal action and not to all people in the same situation. When a case involves hundreds or thousands of plaintiffs, this becomes an administrative nightmare and this for all parties concerned.

Moreover, a survey has shown that 20% of European consumers are not willing to start legal action for damages estimated at less than 1,000 euro. So this rules out many cases where each consumer taken individually has suffered damages worth less than this sum, even though the total amount may be high.

Being able to bear legal costs collectively, being treated as a group and having a single verdict applying to everyone would therefore be very welcome in terms of improved protection of consumer interests. This would probably help produce a more efficient and less unwieldy legal system, and improve clarity and transparency in legal processes.

Belgium has been considering this issue for a long time now and a number of bills have already been proposed to introduce a class action mechanism into our legal arsenal. Until now they have all failed, but a new bill is currently under preparation, proposed by Ministers De Clerck and Magnette. It is provoking much comment and is strongly contested by the Federation of Enterprises in Belgium. Nevertheless, it could well succeed during this term of office.

“We might witness a court actions race and the corresponding Media coverage.”

RISK OF MEDIA DRIFT
There are concerns about the possible consequences of the introduction of a class action system in Belgium, in particular regarding the Media.

The Fortis case was the subject of intense Media coverage and according to one of its main protagonists, Mischaël Modrikamen, it was in part played out in the Media. The shareholders, victims of the collapse of the banking group, were united by defenders of minority shareholders’ interests who used the Media to mobilize them.

During the months of the proceedings, the Media were also the main means of communication of these shareholders’ representatives, taking precedence over the confidential dialogue between the lawyer and his or her client. It was of course difficult to maintain this classic lawyer-client relationship while there were hundreds of clients. It was also a way of demonstrating the cogency of their action and maintaining the confidence of their clients. This activism on the part of lawyers would have been unthinkable just a few years ago, and the Bar’s code of ethics would not have permitted it.

A clear legal framework would allow better management of this type of action, but may also have a damaging effect by creating a new legal ‘marketplace’. In the US, entire law firms now specialize in class action proceedings and hunt down every opportunity by closely scrutinising what companies are doing, their sales literature, medical errors, etc.

The Belgian system has many disadvantages, but its unsuitability for collective proceedings protects us against an escalation of lawsuits, since the cumbersome nature of the processes involved puts a brake on legal activism. If a class action system is brought in, we might witness a court actions race and the corresponding Media coverage. Some lawyers may be tempted to create a celebrity status via the Media, by instituting legal actions on somewhat ‘flimsy’ grounds but which are likely to provoke Media interest.

DARE TO COMMUNICATE

Whether a class action mechanism is brought in or not, companies must learn to communicate in these ‘legal crises’ cases, since they may well multiply. Companies are still too often inclined to entirely leave it up to the legal aspects of issues and to lawyers, scrupulously following the rules that their opponents do not always respect.

There is certainly no need to get into legal posturing, but there is a need to provide for a communication mechanism that is reactive, factual and above all informative. The targeted company’s reputation is at stake. Legal issues are often complex, for journalists too, and it is important to help the Media decode the courtroom drama by providing them with information that is correct but clear and jargon-free.

Communication has a vital role to play after court hearings, and communicators have to be on the spot to answer journalists’ questions, so making sure the field is not left wide open to the lawyers, especially those representing the opposing party.
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